The Deputy Director 

Approved For RMease 200^®W:'TO^B^80M001 65)^1 200010004-7 " — 

1 1 t Bagisiiy 

nn zis&L 

Washington. D. C. 20505 



1 1 NOV 1977 


Honorable James T. McIntyre 
Acting Director, Office of Management 
and Budget 

Executive Office of the President 
Washington, D. C. 20503 

Dear Mr. McIntyre: 

At the conclusion of the meeting with you on 8 November 1977, 
you asked for comments on the proposal to provide an annuity computed 
on the basis of ’’final salary" or ”high-one salary for certain 
employees whose pay lias been statutorily limited. 

In submitting our comments, let me first say that we fully - 
support the reasons set forth by Mr. Campbell in his letter of 
22 September 1977 to Mr. Lance, which was distributed prior to 
our meeting with you. 

With specific reference to the inpact of the proposal on this 
Agency, there is little question that a number of our supergrade 
employees are remaining on duty for the purpose of improving their 
ultimate retirement annuity. Many of these employees could retire 
immediately, although we doubt that all would. To the extent that 
some should retire soon, the Agency’s ability to promote mid- and 
high-level managers to positions of higher responsibility would be 
greatly enhanced. For some time our Director has expressed deep 
concern about the Agency's rate of promotions, which overall has 
fallen, and he is striving earnestly to ensure that deserving 
employees have the opportunity for advancement into these higher 
level positions. This is obviously made more difficult because of 
the understandable desire of supergrade employees to remain on duty 
in order to improve their retirement annuity. 

The proposal would also restore to the Agency's top managers 
a degree of phased retirements of senior-level officers which would 
permit timely development and implementation of succession planning, 
development and advancement. Moreover, we believe that the proposal 
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would dilute the serious inpact of a mass exodus of senior- level 
employees which might take place in February 1980 when the maximum 
annuity benefit of current salary levels has been achieved. 

We have also a more immediate reason for supporting the 
proposal. As you know, our Director has ordered a reduction in 
the size of the Agency ' s Directorate of Operations. Affected are 
some supergrade- level employees who, for reasons beyond their 
control, will suffer interrupted employment. This will also deny 
them the opportunity to build their ’’high three" and their retirement 
annuities. The proposed legislation would serve to minimize greatly 
the hardship of these employees. 

We recognize that there are some adverse implications to the 
proposal: On cost and for the reasons stated during your meeting, 
we would support either the one-time or two-time opportunity rather 
than open-ended legislation in view of the dramatic dollar savings 
that a limited opportunity achieves. Further, we acknowledge that 
the proposal might be viewed by the public, not close to the Washington 
area where the situation of supergrade employees is more fully under- 
stood, as preferential treatment, and that even though offered on a 
limited basis, a precedent will be established which could create 
pressures for similar action in future years. 

We have considered seriously the risks and disadvantages of 
the proposal. When measured against the advantages --in terms of 
our fundamental and significant managerial concerns -- our view is 
to support the proposal. 

We urge, therefore, that favorable consideration be given. 

If, of course, some other means can be devised to achieve the same 
end; i.e., that of encouraging these employees to accelerate retire- 
ment, we would be pleased to comment on such proposals. We regret 
that we have no alternatives to submit. 

Sincerely, 


'/s/John F. Blake 

John F. Blake 
Acting Deputy Director 
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September 22, 1977 


Honorable Bert Lance 

Director, Office of Management and Budget 
Executive Office of the President 
Washington, D« C. 20503 

Attention: Assistant Director for 
Legislative Heferenco 



Dear Hr, Lance: 

Tills is to reply to your request for the (kraoitosion'a views on the 
Department of Defense draft bill, "To penult Civil Service employees 
to the grades of GS-15, GS-1S, GS-17, CS-1S, or level V of the Execu- 
tive Service whose rate of basic pay was limited by Section ^303 of 
tltl3 5, United States Code, to the rate of level V of the^ Executive 
Schedule during the two-year period prior to September 1* 1976, to 
compute their retirement annuity on the Las is of the highest rata 
earned to 1977, rather than oa the basis of averaging the rate of 
basic pay earned over any 3 consecutive years of creditable service* 

The effect of the proposal would be to supersede 5 U.S.C. 8331(4) to 
allow effected eligible employees retiring optionally before January 1, 
1979 or involuntarily before March 1, 19SQ, to have their retirement 
annuities computed on, the basis of the stogie highest rate of basic pay 
achieved during calendar year 1977, rather than on the baa to of the 
normal high three year average rate. Optional retirement under such 
pro via ion ^ would have to be requeatod by an employee between November 1, 
1977 and January 31, 1978. 

The draft bill to to response to the March 1977 increase to Congres- 
sional, Judicial, and Executive salaries, ratea of compensation which 
had been effectively f rosea for the previous eight years. Due to tea 
imposed ceiling, the March 1377 pay adjustment clearly does represent 
a formidable disincentive for affected employees to retire at tlia 
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present tine. Ue concur with the reasoning behind the draft bill; that 
those eligible employees who would legitimately prefer to retire, night 
be inclined to remain on the job simjily for the purpose of* maximizing 
their high three year average salary far annuity purposes. In addition, 
we are aware of the impending reduct ion- in-f ores which the Department of 
Defense will be facing early in 1978. The combination of these factors 
will tend to impact severely, on the recent gains which have been ex— 
perienced in the area of equal employment opportunity. As the Commission 
is interested in, and coranitted to, encouraging the career development of 
women and minorities in management positions, we would favor some appro- 
priate means of removing the aforementioned disincentive for retirement* 

In this light, wa have prepared a substitute proposal which i3 attached 
to this letter. We believe that our substitute achieves the desired end 
in a more efficient manner than the Defense proposal. Essentially, our 
proposal would provide an annuity computed on the basis of final salary 
to any civil service employee whose rate of basic pay was limited by 
section 5308 or 5363, of title 5, United States ''Code, or other applicable 
statutory authority, prior to a pay increase and who retires at any time 
subsequent to the effective data of that pay increase. Vo consider this 
alternative attractive for several reasons; 

1* It removes the disincentive to retire at any given tine, 
rather than just during a short period following the last 
lifting of the statutory limitations on pay. The method 
of increasing executive pay, at irregular intervals and 
by substantial increments, causes a special problem for 
these employees with regard to the high three year average 
salary provision of the retirement law. There is a com- 
pelling reason for them not to retire immediately after a 
pay increase, which the great majority of employees, whose 
pay ia increased regularly and more gradually, do not share. 

2* It mitigates against the adverse effects of a reduction- 
in-forcs on EEO advances. By allowing senior executives 
to retire immediately on annuities computed on the basis 
of the maximum forseeable benefit, considerably fewer re- 
ductions would have to be sustained by the more junior 
managers, who are, in many cases, women and minorities. 

3* It provides for continued effective agency operation, 
by encouraging imminent retirements, it serves to pro- 
tect those mid and lower level managers who are important 
to the agency f s future, and who might otherwise be lost in 
a reduction- in-force situation. 
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4. It tends to make pay a neutral factor for an employee 
considering retirement. 

Jk 

We recognize that enactment of legislation along the lines suggested 
might precipitate the retirement of certain individuals whose services 
are not readily replaceable, and who would otherwise continue on the 
Job. However, balanced against the stated advantages of the proposal, 
we believe that the risk involved is an acceptable one. 


In our judgment, our substitute proposal is preferable to the original 
Department of Defense draft bill, While the goals ere basically the sane 
in each ca3e, we believe our substitute offers a more efficient and equit- 
able means of attaining them. Accordingly, we urge that our substitute 
bill be supported in lieu of the Defanse bill. A complete legislative 
package for submission of our proposal to the Congress has been prepared. 


Federal employees who were 


At the end of 1976 there were about 

affected by the pay freeze. Of these, there are, approximately ! who 

would be eligible to retire voluntarily at final salary. We have no way 
of knowing how many of those eligible to retire under this proposal would 
do so, but certainly all would not. Addad retirement costs would result 
for those wlio would choose to retire earlier than they would have in ab— 
sense of the proposal, but we do not believe that the total cost would be 
substantial. V7e are obtaining data on retirement patterns so that the 
costa of the various proposals can be fully analyzed. We expect to have 
cost figures by September 30. ... 


Attached are copies of identical letters with which the Commission proposes 
to submit to the Speaker of the House and the President of the Senate the 
referenced substitute draft legislation. We shall appreciate your informing 
ua whether there is any objection to submission of the draft legislation a a 
proposed. 


By direction of the Commission: 



Enclosure 


Sincerely yours. 


Chairman 


ED: RET 




9/19/77 
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Honorable Thomas P. 0*Neill 

Speaker of the House o£ Representatives 


Dear Hr. Speakers 

X subalt for the consideration of Congress, and recorciend favorable 
action on, the attached draft bill to lessen the, effect of statutory 
pay limitations on the retirement of certain executive employees 
under the provisions of the Civil Service Retirerient law* 

Under current law, civil service retirement annuities are computed ou 
the basis of a high three year average salary .and. length of service. 

For the great majority of employees, wltose pay Is increased by gradual 
amounts at regular intervals, the average salary component in the compu- 
tation ia not a critical element in the timing of retirement. However, 
for executives whose pay is limited statutorily, quits the opposite is 
true. Their pay is adjusted irregularly and by substantial amounts. 
Consequently, for them, the timing of retirement is intimately related 
to the average salary factor, duo to its fluctuant nature. Tho normal 
operation of tha retirement law produces a formidable disincentive for 
these employees to retire within three years of a pay adjustment. This 
situation which rcstricta the flexibility of the agency as well as the 
employee, and which i3 currently being experienced, takes on an added 
dimension whan an agency becomes subject to a reduct ion-in~force» In 
such a case the retirenent law acts to thwart tho preferences of agency 
management by encouraging the most senior executives, who might other- 
wise be willing to retire, to remain on the job simply for the purpose 
of maximizing their average salary for annuity purposes, while those 
with lower retention rights, who are being counted on to play important 
roles ia the agency’s future, must be released. Often, this latter group 
contains many women and minorities who have recently benefited froa equal 
employment opportunity programs. 

In light of the above, wa believe that the disincentive for senior execu- 
tives to retire must be eliminated, and we have designed our proposal to 
that purpose. Essentially, our proposal would alter the retirement law 
to provide nu annuity computed on the basis of final salary to any civil 
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service employee whose rate of basic pay was statutorily limited prior to 
a pay increase, and who retires at any time subsequent to the effective 
date of that pay increase. We believe that our proposal represents an 
effective and equitable solution to this problem. 


We recognize that enactment of legislation along the lines suggested 
might precipitate the retirement of certain individuals whose services 
are not readily replaceable, and who would otherwise continue on the job. 
However, balanced against the advantages provided by the proposal, we 
believe that the risk involved is an acceptable one. 


At the end of 1976 there were about Federal employees who were 

affected by the pay freeze. Of these, there are approximately 
who would be eligible to retire voluntarily at final salary. We have 
no way of knowing how many of those eligible to retire would do so, but 
certainly all of those eligible to retire would not. Added retirement 
costs would result for those who would choose to retire earlier than 
they would have in absence of the proposal, but we uo not believe that 
the total coats would be substantial. We are obtaining data on retire- 
ment patterns so that the coats of this proposal can be fully developed 
and submitted at a later date. 


Wo urge that prompt attention be given to this proposal because of the 
critical nature of the aforementioned problem for agencies, such as the 
Department of Defense, for which major reduct ions-in-force are inmlnant. 
In addition, enactment of this proposal would facilitate the efforts of 
other agencies who are planning to cut back or reorganize in the near 
future. 

The Office of Management and Budget advises that from the standpoint of 
the Administration's program, thera is no objection to fhe submission of 
the proposal, 

A similar letter is being seat to the President of the Senate. 

By direction of the Cotsnission: 

. Sincerely yours, ' 


Chairman 


Attachment 
RD?RET;| jtmkb&mda 
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To laaaoa the affect of statutory p. ay limitations* on the 
rotlruaent of certain executive anployees. 

1 3a it enacted by tha Senate and H.ouaa of slapra^eatativas of the 

. a v, 

2 UnitaJ States of Aaarica io Congres s aa aaablcd, , that section 3336 

.--Vi- ' ■'* 

3 of title 5„ Halted Stataa Code, is amended by adding tea follow in ^ 

4 * 1 - ,1 .. ; 

4 _ new snub section 3 

5 *(h> Aa csrcploye* who is separated vitb title to an annuity 

•». ; £'\ - . ’ * 

6 ; shell ha entitled to an annuity coopatttd under section 3339(a) 

* '2 / •-V.-C- i. ' •*' - " " '' - V V •' 4- • • V i-.f- , ' 

' ? thin title If be or aha-- - - . 

-•"•A .. A."' ■ ] ‘ v*: ; " - *' ' •••" ' " - • " * ' 

S v (1)- w*d paid (A) at a rata of pay subject to adjuotssesit 

9 under section 223 of the Federal Salary Act of 1967, 

10 '/ Public;' lav $0-20$ (2 0.3 Jc. 331 et. saq.) t or (3) at a 

11 rate equal to a rate subject to adjusted** under such. 

12 section 225, or (C> at a rat* affected by the 1 ini cat ten 

13 ©a rates of pay that nay be paid under sections 5353 or 

14 3363 ct this title, or other similar statute, irsacd lately 

13 prior to the effective date ef a pay incraaae authorized 

15 under such section 225 or under Title II of Public Ls» 

17 94-82 (S3 scat, 419), 

13 end * ' 

19 s (2) was separated aftar the effective date of tha last 

20 preceding pay ir.cr.jaa a authorized under euch otetutas.^ 

21 Sac. 2. Section 5339 of titia 5, Halted States Coda, la 
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amended — 

(1) by inserting In subsection (f) , Immediately after 
"subsections (a)~(e), the followings "and (n)"; 

(2) by striking out of subsection (h) "subsections (a), 
(b) B and (f ) " and inserting In lieu thereof the followings 
"subsections (a), (b), (f) and (ct)". 

. . (3) by Inserting in subsection (i) , ins ed lately after 

^["subsections (a) -(h)", the following* "and (n)"; 

(4> by inserting in subsections (j) and (k)(l), 
imad lately after "oubsections (a)— (i) ** each ti me it appears. 

the : £ allowing* . "amt (**)"$ ’*• *• 

•• • • •>*« 

* 




(3) by inserting in subsection (1), immediately after 
' "subsections (a)-(k)," tbe following* "and (n) H ; 

(6) by Inserting in subsection (m), immediately after 
"subsections <a)-(e)", the following* "and (n)"; and 

(7) by adding at the and thereof the following new 

subsection* . . 

"(n) The annuity of an employee retiring under section 833 6 (h) 

of this title is computed Trader subsection (a) of this section 

except that for purposes of computation "average pay" shall 
\ 

moan the greater of — 

(1) the final salary of the employee immediately prior 
to separation; or 

(2) tho high-3 average pay as defined in section 5331(4) 

of this title. 
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Sec, 3, (a) Section 3341 of title 5, United States Coda, is 

x 

amended — / 

(1) by inserting in. subsection (b)(1), ina ad Lately after 
"section 8339 (a) -(l)",, the following* "and (n)"; and 

(2) by striking out. of subsection (d) "section 8339(a)-(f ) 
-A ' and (l) 1 * and inserting in lien thereof the followings 




"section 8339 (a)-(f), (i), and (a)". 


8 A (b) Section 8344(a)(4)(A) of such title is amended by 

9 '■’* striking out "and (i) K and inserting in lieu thereof "(i), and (n) w „ 

-A;'" . ... •. . . -V- • •. 

10 ’ "VySec *• 4* • The amendments aade by this Act shall taka, effect on 

1"^': y^Ay “ ' “y-',...' ..V‘X y --I' \ ■ - - .. -v 

11 '«y and apply t6 eaaployses retiring on or after the data of enactment 

. ^ 'v Vrt’V : -J-'jrW *' 'y-f/v, ..!»-> -vri;’.* » V'- v c . „ 

< v' "H’g * •* " ■* ' A .»'• . - ■•■,{ *■%>.". * *’ ' ^ V - 

12- y . of this Act and includes those who were receiving pay at the mari- 

' '"•* : . • y V _2'* ’£ A - . ■ - ' ' ' 

^ ,«w . ’• ' * ' ' ' • • - • w* r—V » - *'• • -V*. ' ‘ -■ 

13 _ can United rate immediately prior to March 1, 1977, the effective 

14 - h date of the last preceding pay Increase authorized under section 

13 225 of the Federal Salary Act of 1967. y / ' 
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Sectional Analysis 


Section I provides that the draft Mil wml<l apply to all Federal 
employees coder the Executive Schedule or paid at Exacutiva Schedule 
rates under other lave* Executive Schedule employees are paid at a 
single flased rate, subject to adjustment at 4-yecr intervals under 
section 225 of the Federal JSalary Act of 1967, Public Lav 90-206 
(2 U.S.C. 351 at* seq.) or to adjuetnent under Titla II of Public Lav 
94—32*- The draft bill would also apply to Federal employee* under 
^statutory pax eyetora» w a* defined in section 5301(c) of title 5, 
United States Code and to employee* whose pay 1* fixed by administra- 
tive action if the rate of pey of such employees is limited to the 
rate for a specific level of the Executive Schedule by sections 5303 



ci^bkie*' wbio'is:' separated with . 

title' to ' aa'l^diate^wMttlty- is entitled- to aa' annuity • computed ' "• - , ■>• 
tmder ''aectloa. 3339 (to) of . .title 3,'.. Oaited ;3 tates Code if (1> his or ■ - 
her rate Jof' ^y'jiad-' attained.'; and .was being 1 paid-. at, the limited rata 
lanedintoly prior to' the aff actlw rate: of a-, pay increase authorized - . 
r under such section '225 or under Title II of Public Law 94**32 and 
(2) his or her separation occur* after the nil active date of tha last 
' preceding pay increase authorize! under such statutes. Section 225 
of the Federal Salary Act of 1967 authorises increase* every 4 years 
in mounts recoaeended by the President unless the President takes no 
action, or unless either House of Congress vote* against the President’s 
■ gaco a a e n d atioa*. gf 
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Public Law 94-32 authorises a corresponding increase in rates of pay 
subject to adjustment under ouch • action 225 whenever rotas of pay 
u nder statutory pay eye teas ere Increased under the provisions of 
section 5305 of title 5, Halted States Cod* (Federal Pay Comparability) «, 
However, Congress has excluded theseelvoe and all employees whose rates 
of pay are subject, to adjustment under section, 225 frma tha provisions 
ef Public Law 94-32 v £or the October 1977 increase only, and could con- 
ceivably paa* such exclusions for future yeaxs, / V'*:'.: 

Thus, ell euployees under the Executive Schedule who become eligible 
for an immediate annuity would uadar ordinary* circumstances have au 
opportunity each year under P.L* 94-82 and ooxh 4 yaar* under section 
225 to increase th eir annuity substantially. The cena opportunity 
would apply to those eupargrada or other employee* who now or in the 
future attain the limited salary rate. 
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tha draf * bni contain* t aclinic at aaendnents of 3 enaraX 
applicability to section 8339 of title 5, United Utataa coda and also 
the coaputatioa formula, in new subsection (a), for employee* ratirin* 
m « the draft bill. Subsection (n) provide* that the annuity of an 
employee retiring under section 3336(h) [as added by the draft bill 1 
shall be counted under the general forsala except that for purposes 
of computation "average pay- shall *aan the final salary or thshi. 3 h~ 

noea^HW^vT*^ whichever Is greater. The high-3 average pay could 
possibly be greater for & *up«r 3 rade, aaployee who had pravioualy 
served in a position under the Executive Schedule a ad it ia not the 

draft blU to deny « benefit to which the eaployco would 
otherwise fee entitled. . ^Z 7 ** 

■ ■ v> v • ' 

■ * > * J ' • * ' V '£ : •/ ■£. ;»'£* i ' i. r^v •* V '- 

tha bill - bec«sa. affect ive upon enactacnt f o r 

***** ^^^C-Sectlpa 4 elen specifically* 

, Vh °^** ra ^* C4lVln3 ^ th ® limited 

prior the effective date .(March X # 1977> of the last pay in- 

r^ *? J e *fc Uttd * Sf aeuy e^loye^ in gradoflS, step 

J 6 ' st ^ 6 * vbo *«*• '•eaiving pay at the f rot an rat* 
prior t0. that date any cot have another opportunity unless there is 
again a long period of no increases such m w experienced ±a the past 
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